KULLAR v FOOT LOCKER RETAIL, INC.
A NEW STANDARD FOR CLASS ACTION SETTLEMENT APPROVAL?

So, you have made it to mediation
againstafinancially-strapped company,
curious to see if your wage and hour
classaction can beresolved before the
tumultuous economy catches up with
the defendant and dashes any hope of
recovery. The catch, however, is that
the defendant wants none of its sensi-
tive financial information in the public
record should you settle and be re-
quired to submit the deal for judicial
approval. Giventhe mediation privilege,
you know that you cannot unilaterally
open up suchinformationto public scru-
tiny. And you also know that asking the
trial judge to simply trust that you saw
enough detail to support the reason-
ableness of the deal is not likely to
work, given the trial court’s duty to
independently assess the settlement.
For practitioners considering the issue
of how much evidence is enough to
supportcourtapproval of aclass action
settlement, the First District’s decision
in Kullar v Foot Locker Retail, Inc.
(2008) 168 CA4th 116, [summarizedin
CELABulletin,Nov 08, p.6], isamust-
read.

The opportunity of an early mediationin
Kullar presented questions alltoo famil-
iar to class action practitioners: Was
the evidentiary record sufficientto value
the class claims intelligently? If media-
tion were to be delayed, would the
company still be financially capable of
funding the settlement? Could the de-
fendantbe persuadedtorevealthe sen-
sitive information that might secure
settlementapproval, butthatwould ex-
pose the defendant if approval were to
be denied? Despite these uncertain-
ties, the reality is that most practitio-
ners are open to early mediation be-
cause, in the end, getting the client
compensated is usually the paramount
goal.

The claims in Kullar were not unusual:
on behalf of a class of Foot Locker non-
exempt workers, the plaintiff claimed
that the company violated state wage
and hour laws by failing to reimburse
them for the cost of uniforms, and by
denying them meal and rest breaks.
The case wasfiled in August 2005, and
the parties thereafter engaged in stan-
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dard discovery andlawand motion work.
When the parties agreed in August
2006 to attend mediation, formal dis-
covery was stayed, but an informal
informational exchange continued, in-
cluding an exchange of various data
points. It was these data points that the
defendantconsidered highly proprietary
and subject to the mediation privilege.
(CalEvid Code §1119).

After a full day mediation in October
2006, before a highly respected media-
tor, the parties reached an accord and
signed a document setting forth the
basic settlement terms. Three months
later, a formal settlement agreement
wasfinalized, executed, and submitted
to the court for preliminary approval. In
response to modifications to the agree-
mentand related notices, aswellasthe
filing of objections by three class mem-
bers, (all represented by one law firm),
the preliminary approval process con-
tinued for several more months. At the
end of the process, and following a
successful notice program, the objec-
tions were rejected by the trial judge
and the settlement was granted final
approval.

The Kullarappeal by the three objectors
followed, arguing that the mediation
privilege should notapply when a settle-
ment is submitted for trial court ap-
proval, and that the evidentiary record
was insufficient for the trial judge to
adequately assessthe reasonableness
of the agreement. In an opinion filed in
October 2008, the First District Court of
Appeal, Division Three, while expressly
stating that the settlement may ulti-
mately be found entirely reasonable,
reversed the trial court’s order granting
final settlement approval. In its short
opinion, it remanded with instructions
that the trial judge make further inquiry
into the factual underpinnings so thata
more informed decision could be made.
Specifically, the appellate panel held:
(1) the public record must reflect infor-
mation about the “nature and magni-
tude” of the claims; (2) the mediation
privilege did not trump the court’s duty
toreceive sufficientinformation to make
aninformed decision aboutthe fairness
and reasonableness of the proposed
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settlement; and (3) if the record is suf-
ficient to explain the manner in which
the factual and legal issues have been
evaluated, very little in the way of addi-
tional discovery may be justified.

Equally important as these holdings is
what the Court of Appeal did not say.
The Kullar opinion does not say that
early settlements are disfavored. Italso
does not limit the parties regarding
eitherthe volume orkind of information
needed for class settlement approval.
Finally, in this writer’s opinion, Kullar
did notforge anew standard for judicial
approval: how to interpret the admoni-
tion that the trial court must obtain
information aboutthe “nature and mag-
nitude ofthe claims being settled” is still
up for vigorous debate. It's an open
guestionwhetherthe admonition means
that counsel must forecast specific
class claimvaluesfarinadvance oftrial,
(or even far in advance of a class certi-
fication ruling), or must merely provide
the kind of data points that were with-
held in Kullar.

If any one piece of practical advice can
be gleaned from this decision, itis that
defendants should be as forthcoming
as possible with information supporting
the particular “discount” involved in a
settlement, (e.g., a bleak financial out-
look), and make a place for that kind of
information in the settlement record.
Givenincreasedjudicial scrutiny of class
action settlements, getting as much of
thisinformation before the trial judge as
possible increases the chances of re-
solving matters already ripe for settle-
ment.
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